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OPINION

McKEOWN, Circuit Judge: 

This case arises from a constitutional challenge to a pair of
city ordinances that place maintenance and habitability
restrictions on hotels, motels, and rooming houses (“hotels”)
located in Oakland, California. One ordinance requires all
hotels to comply with certain maintenance, habitability, secur-
ity and record-keeping standards. The other ordinance reclas-
sifies those hotels with so-called “non-conforming use” status
to “Deemed Approved” status, and requires Deemed
Approved hotels to comply with the new standards in order to
retain that status. Appellants, the owners and operators of var-
ious Oakland hotels as well as their trade association, chal-
lenge the ordinances as an unconstitutional taking under the
Fifth Amendment. They also claim that the ordinances violate
their Fourteenth Amendment rights to procedural due process
and equal protection and are unconstitutionally vague. We
conclude that the ordinances pass constitutional muster and
thus affirm the district court’s dismissal of the action. 

BACKGROUND

In spring of 1999, the Oakland City Council enacted two
ordinances for the express purpose of improving the physical
conditions in and around hotels within Oakland. The Council
had found over the preceding several years a continuing pat-
tern of illegal activity, including prostitution and drug use,
associated with many hotels that were poorly maintained.
Steps to control the problem activities, including increased
policing and the filing of civil abatement actions by the City
Attorney, resulted in little success. The Council concluded
that regular maintenance and adequate property management
would lead to better outcomes. 

The first of these ordinances, Ordinance No. 12136,
amends the Oakland Municipal Code (“OMC”) to add Chap-
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ter 8.03 (“Operating Standards for Hotels, Motel [sic] and
Rooming Houses”),1 which sets forth in detail various regula-
tions with respect to housekeeping conditions, property secur-
ity, and prevention of criminal and nuisance activity.2 The
ordinance also amends Chapter 5.34 of the OMC to add spe-
cific record-keeping requirements relating to guest receipts. 

The companion measure, Ordinance No. 12137, amends the
Oakland Planning Code (“OPC”) to create a “Deemed
Approved Hotel Program” at Chapter 17.157. The ordinance
reclassifies as “Deemed Approved Hotel Activities” all of
those hotels that previously had “legal nonconforming use” sta-
tus3 and requires that Deemed Approved hotels comply with
the new performance standards established by Ordinance No.
12136. Failure to abide by the new performance standards
constitutes an infraction, and may result in misdemeanor pros-
ecution, fines, and enforcement actions. OPC § 17.157.180.
Violations may ultimately lead, after a public hearing and
administrative review, to revocation of a hotel’s Deemed
Approved status. OPC § 17.157.120. 

1The terms “hotel” and “rooming house” are defined by statute. See
OMC § 8.03.040. A “hotel” is “any public or private space or structure for
living therein, including but not limited to any: inn, hostelry, tourist home
or house, motel rooming house, mobile home or other living place within
the city, offering the right to use such space for sleeping or overnight
accommodations . . . .” OMC § 4.24.020. The term “rooming house” is
defined by the Oakland Planning Code (“OPC”) to include certain build-
ings accommodating guests on a weekly or longer basis as well as those
accommodating “partly on a weekly or longer basis and partly for a
shorter time period . . . .” OPC §§ 17.10.690, 17.10.110, 17.10.120. 

2Specifically, Chapter 8.03 contains individual subsections covering:
management practices, inspection of records and facilities, property secur-
ity, housekeeping conditions in excess of normal “wear and tear,” room
furnishings, exterior of property, common areas, and criminal and nui-
sance activity. 

3Under California law, “[a] legal nonconforming use is one that existed
lawfully before a zoning restriction became effective and that is not in
conformity with the ordinance when it continues thereafter.” Hansen Bros.
Enters., Inc. v. Board of Supervisors, 12 Cal. 4th 533, 540 n.1 (Cal. 1996).
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The Hotel & Motel Association of Oakland and a number
of individual hotel owners and operators (collectively the
“Association”) brought this action challenging the ordinances
under both the United States and California Constitutions.
After various interim rulings in which the district court dis-
missed certain of the Association’s claims, the parties agreed
to a Stipulation and Judgment of Dismissal, which was
entered by the district court. Under the Stipulation and Judg-
ment of Dismissal, certain claims were “dismissed with preju-
dice with no right of appeal,” while the remaining claims
were “preserved for appeal.” 

As a result of these proceedings, the only claims remaining
on appeal are: a claim alleging an unconstitutional taking of
property under the Fifth Amendment, claims alleging viola-
tions of the procedural Due Process and Equal Protection
clauses of the Fourteenth Amendment, and a facial challenge
alleging that the Oakland ordinances are unconstitutionally
vague. 

DISCUSSION

I. JURISDICTION 

Although the parties did not question appellate jurisdiction,
we raised the issue sua sponte and requested supplemental
briefing. See WMX Techs., Inc. v. Miller, 104 F.3d 1133, 1135
(9th Cir. 1997) (en banc) (“[W]e have raised [the question of
jurisdiction] sua sponte, as we must.”). Our concern arose
because of the posture of the district court’s initial order
granting in part the City’s Rule 12(b)(6) motion to dismiss.
Some of the claims addressed by the order were dismissed
“without prejudice,” and it was not clear from the parties’ ini-
tial briefing whether the court had entered a final judgment
dismissing the action in its entirety. 

“A ruling is final for purposes of [28 U.S.C.] § 1291 if it
(1) is a full adjudication of the issues, and (2) clearly evi-
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dences the judge’s intention that it be the court’s final act in
the matter.” Nat’l Distrib. Agency v. Nationwide Mut. Ins.
Co., 117 F.3d 432, 433 (9th Cir. 1997) (internal quotation
marks omitted). The record before us demonstrates that the
district court intended to dismiss the action in its entirety after
an adjudication of all the issues, despite the fact that some
claims were originally dismissed without prejudice. By its
terms, the Stipulation and Judgment of Dismissal signed by
the district court served as an “entry of dismissal of the . . .
action.” The procedural history leading up to that order docu-
ments the court’s intent. After several of the claims in the
First Amended Complaint were dismissed without prejudice,
the Association reincorporated those claims in a Second
Amended Complaint. Following the court’s subsequent order
granting judgment on the pleadings as to the Second
Amended Complaint, the only claims that remained were a
Fourth Amendment claim brought by individual plaintiffs
against the City and an Equal Protection claim based on dis-
criminatory intent. Both claims were dismissed with prejudice
with no right of appeal in the Stipulation and Judgment of
Dismissal. Accordingly, the district court’s dismissal of the
action constituted a reviewable final decision and we have
jurisdiction pursuant to 28 U.S.C. § 1291. See De Tie v.
Orange County, 152 F.3d 1109, 1111 (9th Cir. 1998)
(“[D]ismissal of an action, even when it is without prejudice,
is a final order.” (emphasis added)).

II. FIFTH AMENDMENT TAKINGS CHALLENGE 

We first address the facial takings claim brought under the
Takings Clause of the Fifth Amendment. “A facial challenge
involves a claim that the mere enactment of a statute consti-
tutes a taking,” and is to be distinguished from an “as applied”
challenge, which “involves a claim that the particular impact
of a government action on a specific piece of property
requires the payment of just compensation.” Levald, Inc. v.
City of Palm Desert, 998 F.2d 680, 686 (9th Cir. 1993) (cita-
tion and internal quotation marks omitted). The Association,
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which faces an “uphill battle” in bringing this facial attack,
Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S.
470, 495 (1987), urges that the mere enactment of Ordinance
No. 12137 constituted a “regulatory taking” of property by the
City. 

[1] As we have explained previously, “[a] regulatory taking
occurs when the value or usefulness of private property is
diminished by a regulatory action that does not involve a
physical occupation of the property.” Levald, 998 F.2d at 684.
In contrast to condemnations and physical takings, which find
their origin in the plain language of the Fifth Amendment,
regulatory takings are “of more recent vintage” in the
Supreme Court’s jurisprudence and do not easily lend them-
selves to the straightforward application of set formulas and
categorical rules. Tahoe-Sierra Pres. Council, Inc. v. Tahoe
Reg’l Planning Agency, 535 U.S. 302, 322 (2002). Neverthe-
less, “the contours have been established: a land use regula-
tion does not constitute a taking if the regulation does not
deny a landowner all economically viable use of the property
and if the regulation substantially advances a legitimate gov-
ernment interest.” Buckles v. King County, 191 F.3d 1127,
1140 (9th Cir. 1999). 

[2] The district court appropriately rejected as “unripe” the
Association’s contention that its members are being denied
economically viable use of their land. “Under our precedents,
a facial takings claim alleging the denial of the economically
viable use of one’s property is unripe until the owner has
sought, and been denied, just compensation by the state.” San
Remo Hotel v. City and County of San Francisco, 145 F.3d
1095, 1101 (9th Cir. 1998). This jurisdictional predicate is
grounded in the text of the Fifth Amendment and in the
Supreme Court’s admonition that “no constitutional violation
occurs until just compensation has been denied.” Williamson
County Reg’l Planning Comm’n v. Hamilton Bank, 473 U.S.
172, 194 n.13 (1985). As the district court correctly pointed
out, nowhere in its pleadings does the Association aver that
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it has pursued state administrative or judicial remedies to seek
just compensation. Accordingly, the takings claim, insofar as
it alleges a denial of economically viable use, is unripe for
review.4 

The Association also pursues an alternative facial taking
theory, namely that Ordinance No. 12137 does not substan-
tially advance a legitimate state interest. The just compensa-
tion ripeness requirement does not apply to this claim, as it
does not depend on the extent to which the Association was
compensated. See Sinclair Oil Corp. v. County of Santa Bar-
bara, 96 F.3d 401, 406 (9th Cir. 1996) (citing Yee v. City of
Escondido, 503 U.S. 519, 533-34 (1992)). Rather, the claim
is based on the assertion that the municipality never had con-
stitutional authority to adopt the ordinance, regardless of any
compensation that might be offered. See Daniel v. County of
Santa Barbara, 288 F.3d 375, 385 (9th Cir. 2002), cert.
denied, 123 S.Ct. 466 (2002). We therefore address this claim
on the merits. 

The Association’s central contention is that whether the
challenged ordinances substantially advance a legitimate state
interest presents a factual question incapable of resolution on
a motion to dismiss prior to discovery. The Association relies
heavily on language by the Supreme Court in Penn Central
Transportation Co. v. New York City, 438 U.S. 104, 124
(1978), where the Court characterized regulatory takings
cases as “essentially ad hoc, factual inquiries.” The Associa-
tion argues that because it has alleged that there is neither spe-
cific evidence of a legitimate government purpose nor any

4As we noted in San Remo Hotel, this ripeness requirement does not
apply “where the state does not have a ‘reasonable, certain, and adequate
provision for obtaining compensation’ at the time of the taking, in which
case the facial takings claim is instantly ripe.” 145 F.3d at 1101-02 (quot-
ing Williamson County, 473 U.S. at 194). But the Association cannot avail
itself of this exception as “we have expressly held that, post-1987, Califor-
nia’s inverse condemnation procedures are adequate to address a regula-
tory takings claim.” Id. at 1102. 

13971HOTEL & MOTEL ASSOCIATION v. CITY OF OAKLAND



evidence that the regulation is reasonably related to such a
purpose, the district court was premature in dismissing its
claim. 

The Association’s reading of the regulatory takings juris-
prudence, as well as the record in this case, is unduly restric-
tive. The Supreme Court phraseology seized upon by the
Association does not stand for the position that every inquiry
into the appropriateness of a regulation’s purpose or adopted
means of implementation requires the development of a
sophisticated factual record or, as the argument implies, reso-
lution by a jury. Far from it. As the Court recently explained
in Tahoe-Sierra, “ad hoc, factual” determinations frequently
arise in regulatory takings cases because these cases, unlike
those involving physical appropriation or condemnation
(where the fact of a taking is typically obvious or undisputed),
do not easily lend themselves to broad categorical rules. 535
U.S. at 321-326 & n.17. Regulatory takings claims, in short,
do not easily fit into a pre-ordained construct or little box;
individualized scrutiny of such claims does not foreclose reso-
lution on a motion to dismiss or a motion for summary judg-
ment. 

Our decision in Buckles is instructive. In that case, land-
owners whose property was redesignated for residential use
argued that whether the decision substantially advanced a
legitimate government interest was a jury question incapable
of resolution on summary judgment. 191 F.3d at 1140. Fol-
lowing the district court’s dismissal of the case, the Supreme
Court decided City of Monterey v. Del Monte Dunes at Mon-
terey, Ltd., 526 U.S. 687, 721 (1999), in which the Court
approved of a trial court’s decision to let a jury decide
whether, in light of the context and history of the develop-
ment application process, a city’s decision to reject a particu-
lar development plan substantially advanced a legitimate state
purpose. We rejected the broad reading of Del Monte Dunes
urged by the landowners and concluded that the Supreme
Court did not intend to “swallow long-standing summary
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judgment principles and always require a jury trial to deter-
mine whether the government’s interests were legitimate and
substantial.” Buckles, 191 F.3d at 1140. 

We decline to adopt the remarkable position that determin-
ing whether an ordinance, on its face, substantially advances
a legitimate state interest can never be decided on a motion
to dismiss. We also reject the Association’s position that the
record before us is not sufficiently developed to warrant dis-
position at this stage. See Agins v. City of Tiburon, 447 U.S.
255, 261 (1980) (looking to the state’s justifications provided
in the statute to conclude zoning ordinances substantially
advanced legitimate interests). 

[3] Although the Association’s takings challenge is directed
to Ordinance No. 12137 and whether it advances a legitimate
state interest, it is useful to discuss the ordinances in tandem.
Both ordinances are supported by the same legislative find-
ings and are intended to dovetail one another in enforcement.
The ordinances, on their face, are directed toward protecting
the health and welfare of citizens and visitors in Oakland.
Based on legislative findings, the ordinances target an
increasing concentration of illegal activity, unsanitary and
dangerous conditions, and a variety of nuisances associated
with problem hotels. The purpose is undeniably legitimate,
see Keystone Bituminous Coal, 480 U.S. at 492 (explaining
that the “public interest in preventing activities similar to pub-
lic nuisances is a substantial one” that rarely results in a tak-
ing), and the means chosen substantially advance that
purpose. 

A review of the ordinances and the extensive legislative
findings reveals that the City documented the problems,
undertook various approaches and efforts to abate the illegal
activity and unsanitary conditions, and ultimately concluded
that Ordinance Nos. 12136 and 12137 were in the “best inter-
est” of the community. For example, the City Council found
that the existing housing code did not address the problems
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and that the police spent inordinate time and resources polic-
ing certain businesses. Further, the problem businesses
allowed open use of their property for drug and prostitution
activity and took minimal action to curb this activity. The
City also documented safety, security, health, and other haz-
ards and, notably, concluded that “there is a correlation
between high levels of drugs and prostitution activity and the
existence of substandard and public nuisance conditions at the
problem properties.” 

[4] Ordinance No. 12136 institutes basic maintenance,
housekeeping, and security regulations applicable to all
hotels. Recognizing that civil abatement actions and other
attempts to improve conditions were unsuccessful in the past,
and that few legal nonconforming businesses have revocable
land use permits, Ordinance No. 12137 takes the further step
of refashioning nonconforming use status such that continued
operation is conditioned on a business’s compliance with the
new regulations. A reasonable relationship exists between this
regulatory action and the public purpose it is meant to serve.
Thus, the ordinance substantially advances a legitimate gov-
ernment interest. See Chevron U.S.A., Inc. v. Cayetano, 224
F.3d 1030, 1041 (9th Cir. 2000) (discussing Del Monte Dunes
and explaining that a “challenged regulatory action ‘substan-
tially advances’ its interest if it bears a reasonable relationship
to that interest.”). 

The Association also raises the concern that Oakland’s new
ordinances were enacted against the backdrop of existing stat-
utory protection for nonconforming uses. OPC § 17.114.040,
in effect at the time the ordinances were enacted, generally
allows a nonconforming use to be continued and maintained
indefinitely and the rights to such use run with the land.5

5Section 17.114.40 provides, in relevant part: 

A nonconforming use which is in existence on the effective date
of the zoning regulations or of any subsequent rezoning or other
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According to the Association, Ordinance No. 12137 effec-
tively extinguishes the non-conforming use guarantees of that
provision. 

But Oakland’s new regulation does nothing of the sort.
Nothing in Ordinance No. 12137 suggests that the redesigna-
tion of properties from “non-conforming” to “Deemed
Approved” status has any effect on the conditional guarantees
in Ordinance No. 12137 or any other statutory provisions
applying to what were formerly known as legal nonconform-
ing businesses.6 Rather, the text of Ordinance No. 12137 man-
dates precisely the opposite. See OPC § 17.157.030(C) (“The
Nonconforming Use provisions of the zoning regulations . . .
shall apply to the Deemed Approved Hotel regulations.”).
Even if we were to accept the Association’s contention that a
conflict exists between Ordinance No. 12137 and
§ 17.114.040, there is no substantive change with respect to
the Association’s use of its property other than compliance
with basic health and safety regulations applicable to all other
hotels. See City of Oakland v. Superior Court, 45 Cal. App.
4th 740, 757 (1996) (upholding a similar “Deemed
Approved” program for liquor stores on the ground that “[a]
municipality retains the right to abate nuisances and enforce
its criminal laws even in the face of grandfather rights”); see
also Bauer v. City of San Diego, 75 Cal. App. 4th 1281, 1292-
95 (1999) (discussing grandfather rights of nonconforming
businesses in context of deemed approved program). 

[5] In sum, because Ordinance No. 12137 substantially
advances a legitimate state interest and no other takings claim

amendment thereto which makes such use nonconforming, and
which existed lawfully under the previous zoning controls . . .
may thereafter be continued and maintained indefinitely, and the
rights to such use shall run with the land, except as otherwise
specified in the nonconforming use regulations. 

6Section 17.114.040’s guarantees are not absolute. They apply “except
as otherwise specified in the nonconforming use regulations.” 
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was ripe for review, we conclude that the Association’s tak-
ings claims were properly dismissed. 

III. PROCEDURAL DUE PROCESS CLAIM 

[6] The Association’s procedural due process claim stems
from a complaint that it did not receive an individualized
hearing prior to the enactment of the ordinances. Whether the
Association was accorded procedural due process when the
new hotel regulations were enacted depends on the nature of
the decision leading to the City’s newly enacted regulations.
Generally, if the “action complained of is legislative in nature,
due process is satisfied when the legislative body performs its
responsibilities in the normal manner prescribed by law.”
Halverson v. Skagit County, 42 F.3d 1257, 1260 (9th Cir.
1995) (as amended) (internal quotation marks omitted). This
rule of thumb follows from the observation made by Justice
Holmes almost a century ago that, even though an individu-
al’s property rights may be affected by the enactment of a
general statute, “[w]here a rule of conduct applies to more
than a few people, it is impracticable that everyone should
have a direct voice in its adoption.” Bi-Metallic Inv. Co. v.
State Bd. of Equalization, 239 U.S. 441, 445 (1915). 

[7] Of course, public decision-makers cannot sidestep the
dictates of due process by simply giving their actions a legis-
lative moniker. Our cases have been careful to focus on the
“character of the action, rather than its label,” avoiding “for-
malistic distinctions between ‘legislative’ and ‘adjudicatory’
or ‘administrative’ government actions.” Harris v. County of
Riverside, 904 F.2d 497, 501 (9th Cir. 1990). In Harris, we
held that, notwithstanding an action’s outward appearance as
a legislative act, greater procedural rights may attach where
only a few persons are targeted or affected and the state’s
action “exceptionally affect[s]” them “on an individual basis.”
Id. at 502 (internal quotation marks omitted). By contrast,
“our cases have determined also that governmental decisions
which affect large areas and are not directed at one or a few
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individuals do not give rise to the constitutional procedural
due process requirements of individualized notice and hear-
ing; general notice as provided by law is sufficient.” Halver-
son, 42 F.3d at 1261. 

[8] The City Council’s actions constituted the purest of leg-
islative acts. Both ordinances are laws of general applicability
affecting a broad geographic area and the complete range of
hostelries, as opposed to one or a few individuals or establish-
ments. Ordinance No. 12136, which sets forth a variety of
operating standards, states that its provisions apply to all
hotels “which provide shelter, furniture, linens, and house-
keeping services, etc. within the guest room(s) and throughout
the property.” OMC § 8.03.030. Ordinance No. 12137, aimed
at amending the non-conforming use regulations, indicates
that “[t]he Deemed Approved Hotel regulations shall apply, to
the extent permissible under other laws, to all Legal Noncon-
forming Hotels and Rooming Houses within the City.” OPC
§ 17.157.030(A) (emphasis added). 

The Association seeks refuge in Harris by arguing that, in
adopting Ordinance No. 12137, the City targeted “a relatively
small number of persons” who were “exceptionally affected”
on an “individual basis.” 904 F.2d at 502 (internal quotation
marks omitted). But the mere fact that a subcategory of hotels
motivated the City Council to act does not change the legisla-
tive quality of the ordinance. Unlike in Harris, where a
county specifically targeted a single individual’s property for
a zoning change after notice had been published for an area-
wide plan amendment, Ordinance No. 12137 is a garden vari-
ety statute affecting an entire class of Oakland hotels. None
of the allegations made by the Association, or by the forty-
nine individual plaintiffs who brought this action, support the
claim that one or only a few individuals were targeted or
affected. 

Nor were any of the members of the Association “excep-
tionally affected . . . on an individual basis.” Harris, 904 F.2d
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at 502. Unlike in Harris, where the zoning decision com-
pletely altered the permissible uses of the individual’s land by
changing it from commercial to residential use, the ordinances
effect no substantive change in the legal status of the hotels.
The hotels still enjoy their non-conforming use privileges,
only with a different label and with the added requirement
that they abide by the most basic habitability and nuisance
standards. Significantly, in the event of claimed non-
compliance, a comprehensive administrative apparatus
ensures that violators have the right to a noticed public hear-
ing and an appeal. See OPC §§ 17.157.070-150. 

[9] When the City Council exercised its legislative func-
tions in a lawful manner, the Association received all the pro-
cess that was due. The Association’s constitutional rights
were “protected in the only way that they can be in a complex
society, by their power, immediate or remote, over those who
make the rule.” Bi-Metallic, 239 U.S. at 445. No additional
individualized notice or hearing was required. 

IV. EQUAL PROTECTION AND VAGUENESS CHALLENGES 

The Association raises two final constitutional challenges
to the Oakland ordinances: an equal protection claim and a
vagueness challenge. 

A. EQUAL PROTECTION 

[10] The Association’s only equal protection argument on
appeal is that Ordinance No. 12137, unlike its counterpart
Ordinance No. 12136, impermissibly targets nonconforming
hotels. Because there is no allegation that the ordinance bur-
dens a suspect class or a fundamental interest, the City must
demonstrate only that the classification scheme is “rationally
related to a legitimate state interest.” City of New Orleans v.
Dukes, 427 U.S. 297, 303 (1976). 

[11] Ordinance No. 12137 easily passes the “highly defer-
ential” rational basis standard of review for the reasons we
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addressed in our analysis of the “substantially advance”
requirement of the facial takings claim. See S. Pac. Transp.
Co. v. City of Los Angeles, 922 F.2d 498, 507 (9th Cir. 1990);
see also Christensen v. Yolo County Bd. of Supervisors, 995
F.2d 161, 165-66 (9th Cir. 1993) (concluding, in context of
takings and equal protection challenges, that legislation both
substantially advanced and was rationally related to legitimate
state interest). 

[12] The direct links between the legislative findings and
the scope of the ordinances serve to distinguish Oakland’s
scheme from City of Cleburne v. Cleburne Living Center,
Inc., 473 U.S. 432 (1985), the case relied upon by the Associ-
ation. In that case, the Supreme Court concluded that an ordi-
nance requiring a special use permit for homes for the
mentally retarded did not pass rational basis scrutiny because
it was based on irrational prejudices rather than a showing
that the home would pose a special threat to the city’s inter-
ests. Id. at 448-49. Here, by contrast, Deemed Approved
hotels are subject to the same standards as all other hotels and,
to the extent that those standards are uniquely enforced as a
“condition” of Deemed Approved status, there is a reasonable
justification for doing so. Ordinance No. 12137, on its face,
states that “few or none of the legal nonconforming busi-
nesses have land use permits with associated conditions that
can be revoked for violations of the conditions or public
nuisance-related activities.” This enforcement dilemma under-
scores that, unlike the ordinance invalidated in Cleburne,
Oakland’s enforcement scheme stems not from an irrational
prejudice but rather from the unique traits of the target busi-
nesses. Ordinance No. 12137 does not deny the Association
equal protection. See Board of Trustees v. Garrett, 531 U.S.
356, 366-67 (2001) (“Under rational-basis review, where a
group possesses ‘distinguishing characteristics relevant to
interests the State has the authority to implement,’ a State’s
decision to act on the basis of those differences does not give
rise to a constitutional violation.” (quoting Cleburne, 473 U.S.
at 441)). 
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B. VAGUENESS 

[13] The Association’s vagueness claim comes in the form
of a facial challenge, presenting a hurdle that is difficult for
the Association to scale. To bring a successful facial chal-
lenge outside the context of the First Amendment, “the chal-
lenger must establish that no set of circumstances exists under
which the [statute] would be valid.” United States v. Salerno,
481 U.S. 739, 745 (1987). Although Salerno itself was not a
void-for-vagueness case, the principle it articulated was a
general one, and the Supreme Court previously explicitly lim-
ited facial vagueness claims under the same standard: 

In a facial challenge to the overbreadth and vague-
ness of a law, a court’s first task is to determine
whether the enactment reaches a substantial amount
of constitutionally protected conduct. If it does not,
then the overbreadth challenge must fail. The court
should then examine the facial vagueness challenge
and, assuming the enactment implicates no constitu-
tionally protected conduct, should uphold the chal-
lenge only if the enactment is impermissibly vague
in all of its applications.7 

Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc.,
455 U.S. 489, 494-95 (1982) (footnotes omitted). 

We recognize that, despite the Supreme Court’s directive in
Hoffman Estates and Salerno, the Court’s most recent discus-
sion of facial vagueness challenges has cast some doubt on
the “no set of circumstances” requirement. In City of Chicago

7The Association does not proceed under the overbreadth doctrine,
which “allows a plaintiff to challenge a statute . . . because of a judicial
prediction or assumption that the statute’s very existence may cause others
not before the court to refrain from constitutionally protected speech or
expression.” Nunez v. City of San Diego, 114 F.3d 935, 949 (9th Cir.
1997) (citation and internal quotation marks omitted). It claims only that
the ordinances are unconstitutionally vague on their face. 
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v. Morales, 527 U.S. 41 (1999), the Court did not apply the
Salerno test in reviewing, and ultimately upholding, a facial
challenge to an ordinance banning gang members from loiter-
ing in public places after being ordered to disperse. Rejecting
the dissent’s argument that Salerno’s all-or-nothing test
applied to all cases other than free-speech cases subject to the
overbreadth doctrine, the plurality stated that the Salerno for-
mulation was dictum. Id. at 55 n.22. The plurality further
noted that it did not need to resolve the viability of the
Salerno rule, which it characterized as a species of third-party
standing, because Morales arose from a state, rather than a
federal, court. Id. (“Whether or not it would be appropriate for
federal courts to apply the Salerno standard in some cases—
a proposition which is doubtful—state courts need not apply
prudential notions of standing created by this Court.”). 

Although we have not had occasion to consider the impact
of Morales on facial challenges under the void-for-vagueness
doctrine, we have done so in another context. In S.D. Myers,
Inc. v. City and County of San Francisco, 253 F.3d 461 (9th
Cir. 2001), we reviewed a facial challenge under the Com-
merce Clause and rejected the argument that Salerno had been
undermined. Acknowledging the dicta of the Morales plural-
ity, we observed: 

[A]nother plurality of Justices is equally adamant
that Salerno is the correct standard in every context,
with the exception of certain First Amendment cases.
See Stenberg v. Carhart, 530 U.S. 914 (2000)
(Thomas, J., dissenting, joined by two justices);
Planned Parenthood of S. Arizona v. Lawall, 180
F.3d 1022, 1026 (9th Cir. 1999). While we have held
that [Planned Parenthood v. Casey, 505 U.S. 833
(1992)] ‘overruled Salerno in the context of facial
challenges to abortion statutes,’ Lawall, 180 F.3d at
1027, we will not reject Salerno in other contexts
until a majority of the Supreme Court clearly directs
us to do so. 
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Id. at 467. We subsequently applied the Salerno rule to
another facial challenge outside the First Amendment context.
See United States v. Bynum, 327 F.3d 986 (9th Cir. 2003)
(facial challenge to anti-bribery statute). 

[14] We stand by our holding in S.D. Meyers. Until a
majority of the Supreme Court directs otherwise, a party chal-
lenging the facial validity of an ordinance on vagueness
grounds outside the domain of the First Amendment must
demonstrate that “the enactment is impermissibly vague in all
of its applications.” Hoffman Estates, 455 U.S. at 495.8 No
such showing was made here, and even if the all-or-nothing
principle were inapplicable, the Association’s challenge can-
not succeed. The ordinances are simply not vague on their
face or in their application. 

The Association takes issue with the requirement in Ordi-
nance No. 12136 that prohibits hotel operators from contribut-
ing to nuisance activities on or in “close proximity to” the
property, OMC § 8.03.120(A), but fails to allege that every
(or any) application of that provision would qualify as uncon-
stitutionally vague. Indeed, the Association fails even to iden-
tify how the ordinance would be impermissibly vague as
applied to its own members. Without more, we have little
trouble concluding that Ordinance No. 12136 provides suffi-
cient notice to ordinary hotel owners of the conduct that is
prohibited and gives law enforcement ample guidance to
enforce it in a non-arbitrary way. Nunez v. City of San Diego,
114 F.3d 935, 940 (9th Cir. 1997) (explaining that “an ordi-

8Although we address the Salerno rule in the context of a facial vague-
ness challenge, the rule’s fate may also have implications for Fifth
Amendment takings challenges. See Kittay v. Giuliani, 252 F.3d 645, 647
(2d Cir. 2001) (applying Salerno to facial takings challenge); Gulf Power
Co. v. United States, 187 F.3d 1324, 1336 (11th Cir. 1999) (same). Our
cases generally have not applied Salerno to facial takings challenges, and
because we uphold dismissal of the Association’s takings claim on other
grounds, see supra Part II, we need not resolve here the precise contours
of the rule’s application in that context. 
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nance must (1) define the offense with sufficient definiteness
that ordinary people can understand what conduct is prohib-
ited; and (2) establish standards to permit police to enforce the
law in a non-arbitrary, non-discriminatory manner.”) (citing
Kolender v. Lawson, 461 U.S. 352, 357 (1983)). 

The phrase “close proximity” clarifies that hotels may not
contribute to nuisance activities “on” or “very near” the hotel
property. See Merriam-Webster’s Collegiate Dictionary 941
(10th ed. 1993) (defining “close” as “being near in time,
space, effect, or degree” and “proximate” as “very near”). The
provision in question provides no less than nineteen specific
examples of the types of conduct to which this provision
applies, such as harassment of passersby, gambling, and pros-
titution. OMC § 8.03.120(A). When read in context and
applied to these forms of conduct, the phrase “close proximi-
ty” identifies a “sufficiently fixed place” to provide the type
of notice and standards required by the Constitution. Grayned
v. City of Rockford, 408 U.S. 104, 111 (1972) (approving
ordinance forbidding certain activity “adjacent” to school and
citing Cox v. Louisiana, 379 U.S. 559, 568 (1965), for the
position that “near” a courthouse is not impermissibly vague
as applied). 

The Association also claims that Ordinance No. 12137,
which contemplates criminal penalties, does not contain a
mens rea requirement. This omission, argues the Association,
conflicts with the Supreme Court’s instruction that the
absence of a scienter requirement is an important factor in
evaluating a vagueness challenge. See Colautti v. Franklin,
439 U.S. 379, 395 (1979). The Court, however, has never sug-
gested that the absence of a mens rea requirement, by itself,
renders a statute unconstitutional. Nor has the Court gone so
far as to indicate that the absence of a scienter requirement
trumps Salerno’s requirement that the complainant establish
that the law is impermissibly vague in all its applications. See
Hoffman Estates, 455 U.S. at 497-99 (recognizing that
scienter requirement “may mitigate” a statute’s vagueness, but
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stating that “[t]o succeed . . . the complainant must demon-
strate that the law is impermissibly vague in all of its applica-
tions”); see also Staley v. Jones, 239 F.3d 769, 790-91 (6th
Cir. 2001) (observing that the Court has not unequivocally
stated that a statute without a scienter requirement may be
facially invalidated on vagueness grounds without considering
whether the statute is invalid in all applications). The Associa-
tion does not allege that Ordinance No. 12137, which applies
the substantive requirements of Ordinance No. 12136 to
Deemed Approved hotels, is impermissibly vague in all of its
applications. The absence of a scienter requirement does not
alter our conclusion that neither ordinance is unconstitution-
ally vague on its face.

CONCLUSION

In sum, we conclude that the ordinances do not result in an
unconstitutional taking of the Association’s property under
the Fifth Amendment. Nor were the Association’s rights to
procedural due process and equal protection violated by the
enactment of the challenged ordinances. Finally, the Associa-
tion has failed to demonstrate that the ordinances are uncon-
stitutionally vague on their face. Accordingly, we affirm the
district court’s judgment. 

AFFIRMED. 
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